
Operating Conservation Program and to report to the Services on what 
actions have been taken. The AMRA, which is discussed in Master 
Response 15 and set forth in AHCP/CCAA Section 6.2.6.6, will fund 
adjustments over the term of the Plan and Permits provided that there is 
sufficient balance in the account to make the change. Therefore, the Plan 
does provide for changes deemed by the Services to be sufficient and 
necessary. 

 
Response to Comment G3-75 

See Master Response 15. 
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Response to Comment G3-76 

See response to Comment G3-72. The AMRA does potentially 
constrain implementation of the Plan’s adaptive management 
measures because there is a cap. 

Response to Comment G3-77 

The Services believe the adaptive management measures and 
triggers are sufficient to meet the issuance criteria for both the ITP 
and ESP. The Services provide assurances to land owners in 
recognition of two fundamental points: 1) implementation could 
provide many benefits for species and their habitats, including 
early protection for unlisted species and possibly, prevention of 
the need to list a covered species in the future; and 2) existing laws 
often provide insufficient incentives for non-Federal landowners to 
include species conservation in their day-to-day management 
activities. See Master Response 19 regarding No Surprises 
assurances. 

Response to Comment G3-78 

The Plan’s biological goals and objectives (AHCP/CCAA Section 
6.1) have been addressed in Master Response 12 and discussed in 
response to Comments G3-15 through G3-17, G3-22, and others. 
Just as biological goals and objectives in a prescription-based HCP 
like this one guide development of specific measures that have 
been included in the operating conservation program (see response 
to Comment G3-15), so too will they guide development of 
revised measures if and when the Plan’s adaptive management 
provisions (AHCP/CCAA Section 6.2.6) are triggered in the 



future. Responses to adequacy of the triggers are set forth subsequently. 

 

 
Response to Comment G3-79 

For certain variables (e.g., gravel permeability), data have not been 
collected for a sufficient time and over a large enough geographic area 
to understand the range of natural variability. In these cases, thresholds 
will be established in the future, allowing sufficient time to collect 
additional data - we estimate this to occur within 3-5 years following 
issuance of the Permits. In other cases, such as pool-riffle ratios or LWD 
volume, the response time is sufficiently long (possibly hundreds of 
years for LWD) that establishing thresholds is impractical relative to the 
term of the Permits. There is no requirement for the Plan to contain 
monitoring thresholds for all habitat variables. 

Response to Comment G3-80 

See response to Comment G3-64. 
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Response to Comment G3-81 

AHCP/CCAA Section 6.2.5.5.3 states that a red light will be 
triggered if there is “a statistically significant decline in larval 
populations of tailed frogs in treatment streams relative to control 
streams in >50 percent of the monitored sub-basins in a single 
year.” A statistically significant decline in the larval population 
does not mean that the population is extirpated or even imperiled. 
In fact, this result is just as likely to occur when both populations 
(experimental and control) are increasing, but the population in the 
treatment stream is increasing at a lesser rate. In addition, a 
statistically significant decline does not mean that it is a 
biologically significant decline. The factors influencing 
populations are highly complex and a population may increase or 
decline for demographic or stochastic (random) reasons that have 
nothing to do with habitat quality.  

Regarding populations of southern torrent salamanders and as 
explained in the AHCP/CCAA Appendix D, Section 1.6.3.1, 
torrent salamanders appear to exist as a meta-population in the 
Plan Area with hundreds of known sub-populations and literally 
thousands that have not yet been surveyed (>538 populations to 
date with only approximately 25 to 30 percent of the habitat areas 
surveyed). Many of these torrent salamander sites occur in 
unstable headwater areas that periodically “torrent.” See response 
to Comment G3-47. These debris torrents have the potential to 
extirpate the site, but based on information described in the Plan, 
these sites are typically recolonized in a few years. Therefore, 
periodic extirpation of a site typically occurs in nature and it 
would only become a problem if the extinction rates exceeded the 
recolonization rates. The headwaters amphibian monitoring 
program in the Plan is designed to insure that extinction rates do 



not exceed colonization rates in the Plan Area as a result of the covered 
activities during the term of the AHCP/CCAA and Permits. 

Response to Comment G3-82 

Figure 6-11 of the AHCP/CCAA indicates that the headwater amphibian 
species are currently found in water temperatures that are consistent 
with studies done in pristine habitats and that are substantially lower 
than those for the fish species. The thresholds were scaled accordingly 
so that the headwater amphibians found in small sub-basins have lower 
thresholds than those for the fish species. For these reasons, the Services 
believe that the Plan’s stream temperature measures are appropriate. 

Response to Comment G3-83 

The fuller text of the language quoted in part by commenter is set forth 
in Addendum to the HCP Handbook (65 Fed. Reg. 35242) which says:  

“Often, a direct relationship exists between the level of biological 
uncertainty for the degree of risk that an incidental take permit could 
pose for that species. Therefore, the operating conservation program 
may need to be relatively cautious initially and adjusted later based on 
new information, even though a cautious approach may limit the 
number of alternative strategies that may be tested. A practical adaptive 
management strategy within the operating conservation program of a 
long-term incidental take permit will include milestones that are 
reviewed at scheduled intervals during the lifetime of the incidental take 
permit and permitted action. If a relatively high degree of risk exists, 
milestones and adjustments may need to occur early and often.” Id. at 
35252.  
 
This Plan provides for biennial reports describing Green Diamond’s 
activities, including any responses to changed circumstances and the 
prior two years’ results of the monitoring program” (IA paragraph 8.1). 
Further, it provides for annual reviews for the first five years of the Plan 
and, in the second and fourth years, for field reviews of the implemented 
conservation measures and technical evaluation of conservation measure 
implementation (AHCP/CCAA Sections 6.2.7.4, 6.3.7; IA paragraph 
8.5). “Milestones” in this context include results and conclusions drawn 
from these reports, meetings, reviews and evaluations indicating that 

conservation efforts are proceeding as planned. Moreover, the 
monitoring element of the Plan contains milestones early and often to 
validate the Plan’s premises, e.g., regarding the control of sediment 
under the accelerated road program, the efficacy of geologic measures. 
Under certain conditions, monitoring results can lead to the convention 
of a scientific review panel, consisting of three independent experts, to 
provide technical analysis of data and any other relevant and available 
information, and thereby to assist in the development of a course of 
action to address adverse conditions (AHCP/CCAA Section 6.2.6.1.2). 
Accordingly, the Plan contains sufficient milestones at appropriate 
intervals to comport with the requirements of the ESA and the guidance 
of the HCP Handbook and its Addendum (65 FR 35242). 
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Response to Comment G3-84 

The scientific review panel will consist of three independent 
experts. The Services and Green Diamond each will appoint one 
member of the scientific panel, and together these two experts will 
select the third (AHCP/CCAA Section 6.2.6.1.2). Moreover, the 
Services independently and by law may review at any time the 
functioning of the Plan and compliance of Green Diamond with 
the Plan’s measures and may revoke the permits with cause. 

 
Response to Comment G3-85 

See the response to Comment G3-2. Further, evidence in the Plan 
indicates that the covered amphibian species exist in sufficient 
spatial distribution and numbers within the Plan Area (see 
response to Comment G3-81) that additional measures are not 
necessary to ensure that the conservation measures, in combination 
with appropriate measures being implemented on other necessary 
properties, would preclude or avoid the need to list these species in 
the future. See Master Response 8, regarding Permit approval 
criteria, and Master Response 19 regarding No Surprises 
assurances and treatment of unlisted species covered under an 
ESP. 
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Response to Comment G3-86 

The Services provide assurances to land owners in recognition of 
two fundamental points: 1) implementation could provide many 
benefits for species and their habitats, including early protection 
for unlisted species and possibly, prevention of the need to list a 
covered species in the future; and 2) existing laws often provides 
insufficient incentives for non-Federal landowners to include 
species conservation in their day-to-day management activities. 
See also Master Response 19. 

The Plan’s monitoring program is set forth in AHCP/CCAA 
Section 6 and is discussed in IA paragraph 8. Specifically, 
implementation monitoring will focus on evaluating and 
documenting Green Diamond’s implementation of and compliance 
with the Plan (AHCP/CCAA Sections 6.3.7 and 6.2.7). 
Effectiveness monitoring will focus on measuring the success of 
both individual and collective conservation measures 
(AHCP/CCAA Section 6.3.5, Appendix D and Section 6.2.5). The 
Services may conduct inspections and monitoring in connection 
with the Permits in accordance with their regulations (IA 
paragraph 8.5). The Plan’s adaptive management program 
establishes a framework to address uncertainty associated with 
Plan implementation (AHCP/CCAA Sections 6.2.6 and 6.3.6). The 
feedback loop connecting the monitoring program and the 
adaptive management program is described in AHCP/CCAA 
Section 6.3.5.1.2. 
 
Changed circumstances are “changes in circumstances affecting a 
species or geographic area covered by a conservation plan that can 
reasonably be anticipated by plan developers and the Services and 
that can be planned for (e.g. a fire or other natural catastrophic 



event in areas prone to such events.)” (50 CFR Sections 17.3 and 
222.102; IA paragraph 3.2). Changes that will constitute changed 
circumstances, and the responses to those circumstances, have been 
described in AHCP/CCAA Section 6.2.9 and IA paragraph 9. 
Specifically, five types of changes have been identified in the Plan as 
potential “changed circumstances.” They include the following: 1) Fire 
covering more than 1,000 acres within the Plan Area or more than 500 
acres within a single watershed within the Plan Area, but covering 
10,000 acres or less; 2) complete blow-down of more than 150 feet of 
previously standing timber within an RMZ, measured along the length 
of the stream; but less than 900 feet of trees within an RMZ, due to a 
windstorm; 3) loss of 51 percent or more of the preharvest total tree 
basal area within any SSS, headwall swale, or Tier B Class III 
watercourses as a result of Sudden Oak Death or stand treatment to 
control Sudden Oak Death; 4) landslides that deliver more than 20,000 
cubic yards and less than 100,000 cubic yards of sediment to a channel; 
and 5) listing of a species that is not a covered species but is affected by 
the covered activities (AHCP/CCAA Section 6.2.9). 

Response to Comment G3-87 

Reasonably foreseeable circumstances, including the listing of a new 
species or natural catastrophes that could occur in the area, have been 
addressed in AHCP/CCAA Section 6.2.9 (Changed Circumstances) and 
IA paragraph 9. The term “changed circumstances” is defined in IA 
paragraph 3.2 and 50 CFR Sections 17.3 and 222.102. Changed 
circumstances include fire, windthrow, earthquakes, floods, infestation 
by pests or pathogens, landslides and the new listing of a species. 
Specifically, five types of changes have been identified in the Plan as 
potential “changed circumstances.” They include the following: (1) Fire 
covering more than 1,000 acres within the Plan Area or more than 500 
acres within a single watershed within the Plan Area, but covering 
10,000 acres or less; (2) complete blow-down of more than 150 feet of 
previously standing timber within an RMZ, measured along with the 
length of the stream; but less than 900 feet of trees within an RMZ, due 
to a windstorm; (3) loss of 51 percent or more of the preharvest total 
tree basal area within any SSS, headwall swale, or Tier B Class III 
watercourses as a result of Sudden Oak Death or stand treatment to 
control Sudden Oak Death; (4) landslides that deliver more than 20,000 

cubic yards and less than 100,000 cubic yards of sediment to a channel; 
and (5) listing of a species that is not a covered species but is affected 
by the Covered Activities (AHCP/CCAA Section 6.2.9). No others have 
been suggested in the comment.  

If additional conservation and mitigation measures are deemed 
necessary to respond to changes in circumstances that have been 
provided for in AHCP/CCAA Section 6.2.9, Green Diamond will be 
expected to implement the measures specified in the Plan (63 Fed. Reg. 
8859, 8868 (Feb. 23, 2998)). Meaningful responses to changed 
circumstances have been set forth in AHCP/CCAA Section 6.2.9. For 
example, in the event that a non-covered species that may be affected by 
covered activities becomes listed under the ESA, Green Diamond will 
not have incidental take authority with respect to such newly-listed 
species unless and until the appropriate Permit is amended to include 
such species or other authorization is provided pursuant to the ESA. 
Upon receipt of notice of the potential listing of a species that is not a 
covered species (IA paragraph 9.3), Green Diamond is obligated to seek 
the technical assistance of the USFWS and/or NMFS, and, as 
appropriate, the Services shall provide such assistance, to (i) identify 
possible measures to avoid take and avoid causing jeopardy to such 
species; (ii) determine whether incidental take coverage for such species 
is appropriate and, if so, (iii) identify any modifications to the Plan that 
may be necessary to provide coverage for the new species and assist 
Green Diamond in determining whether to amend the Plan and the 
applicable Permit (or, in the case of the USFWS, to seek issuance of an 
ITP if appropriate) to include the newly-listed species as a covered 
species--all in the event the species ultimately is listed. These provisions 
and this process to address changed circumstances are consistent with 
the No Surprises rule. 
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Response to Comment G3-88 

The American Lands Alliance’s August 7, 2000, scoping letter has 
been incorporated. See response to Comments G3-98 through G3-
193. 

Response to Comment G3-89 

The coastal cutthroat trout, southern torrent salamander and tailed 
frog are unlisted species under the jurisdiction of the USFWS. 
Green Diamond is seeking coverage for these species under an 
ESP, therefore there is no need to include the potential for future 
listing of these species under the ESA as a changed circumstance. 
Instead of waiting to implement conservation measures for certain 
unlisted species (i.e., coastal cutthroat trout, southern torrent 
salamander and tailed frog), Green Diamond has elected to include 
them as covered species in the Plan and the USFWS will name 
them in the ESP, although the effective date as to the Permit for 
such species will be delayed until future listing. By addressing 
these species as though they were listed, the Plan provides 
conservation benefits before the ESA could require them. In this 
way, implementation of the Operating Conservation Program 
contributes early protection to others’ conservation efforts in the 
hopes that such efforts will prevent the need to list these species in 
the future. The provisions of IA paragraph 9.3 and AHCP/CCAA 
Section 6.2.9.7 will apply to future listings of species not covered 
by either the ESP or the ITP. 

Response to Comment G3-90 

If changed circumstances occur, Green Diamond will implement 
the supplemental prescriptions set forth in AHCP/CCAA Section 
6.2.9. In some cases the conservation measures set forth in other 



parts of the Operating Conservation Program will be adequate to address 
changed circumstances, in which case there is no basis to require the 
Permit applicant to undertake corrective actions in addition to those 
already provided in the Operating Conservation Program (see, e.g., 
AHCP/CCAA Sections 6.2.9.4 (occurrence of a less than a 100-year 
flood event), 6.2.9.5 (infestation by a generally recognized type of forest 
pest or pathogen)). In other cases, such as the occurrence of an 
earthquake of a magnitude 6 or less on the Richter scale, the occurrence 
of a changed circumstance would produce little, if any, visible change, 
and apparently no significant impact to wildlife or fishery habitat (see, 
e.g., AHCP/CCAA Section 6.2.9.3). In still other cases, the occurrence 
of a changed circumstance may benefit the covered species or their 
habitat, and so would not provide a basis to require the Permit applicant 
to undertake any corrective action at all. This would be the case, for 
example, in the event of small-scale windthrow. Such events may 
actually benefit aquatic species through natural modifications to stream 
habitat by, for example, introducing LWD into streams that currently 
may lack this habitat-forming element (see, e.g., AHCP/CCAA Section 
6.2.9.2).  

Some affirmative change in the conservation program may be required, 
for example, in the event of infestation of Phytophthora ramorum, 
which causes sudden oak death disease. If 51 percent or more of the 
preharvest total tree basal area within any steep streamside slope (SSS) 
headwall swale, or Tier B Class III watercourses is lost as a result of 
sudden oak death or stand treatment to control sudden oak death, then 
an on site review will be made by a registered geologist (RG) and a 
registered professional forester (RPF) to develop additional 
prescriptions to compensate for the loss of hardwood root strength 
through retention of additional conifers (AHCP/CCAA Sections 6.2.9.5 
and 6.3.9.5.2). In this way, forestry professionals will make conditions-
appropriate corrective action determinations about how to compensate 
for the changed circumstance. This type of site-specific approach is 
preferable from a conservation perspective rather than establishing a 
one-size fits-all type of approach. 
 
The typographical error in AHCP/CCAA Section 6.2.9.5 has been 
corrected as follows: 

 
“….If 51 percent or more of the preharvest total tree basal area within 
any SSS, headwall swale, or Tier B Class III watercourses is lost as a 
result of sudden oak death or stand treatment to control sudden oak 
death, on site review will be made by an RF RG and RPF to develop 
additional prescriptions to compensate for the loss of hardwood root 
strength….” 

Response to Comment G3-91 

The purposes of the changed circumstances section of the Plan is to list 
events and consequences that can be reasonably expected to occur and 
thus, plan for, which will enhance certainty for the applicant and the 
species. See Master Response 8. 

Response to Comment G3-92 

See responses to Comments G3-9, G3-10, G3-66 and G3-89. 
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Response to Comment G3-93 

Sufficient financial assurances are set forth in IA paragraph 7. 
There, Green Diamond warrants that it has, and will spend, such 
funds as may be necessary to fulfill its obligations under the Plan 
and agrees to notify the Services promptly of any material change 
in its financial ability to fulfill its obligations (see also IA 
paragraph 8.1 (requirement to submit biennial budgets)). 
Additional financial assurances have been provided (IA paragraph 
7) to ensure that Green Diamond will provide adequate funding for 
the acceleration of the Road Implementation (AHCP/CCAA 
Section 6.2.3.2.1) and the Monitoring Projects and Programs 
(AHCP/CCAA Section 6.2.5.2), both of which have material out-
of-pocket costs for the first 15 years of the Plan. 

These are more than a mere promise of future actions; these 
obligations are continuing obligations to have and spend such 
monies as may be required and are sufficient to ensure the Plan is 
carried out. 

Response to Comment G3-94 

See Master Response 14 regarding Plan enforceability. Remedies, 
enforcement and penalties have been addressed in IA paragraph 
13. In addition, nothing in the IA is intended to limit the authority 
of the United States government to seek civil or criminal penalties 
or otherwise fulfill its enforcement responsibilities under the ESA 
or other applicable law (IA paragraph 13.4). Injunctive and 
temporary relief is available (IA paragraph 13.3), as are stipulated 
penalties under certain circumstances (IA paragraph 13.5). 
Because the Services can enforce the terms of its agreement with 
Green Diamond in accordance with the full extent of its authority, 



the Plan and IA do provide sufficient remedies and relief provisions. 

Duration of the Conservation Commitment 

The comment refers to HCP Handbook page 3-22 as authority for the 
idea that mitigation habitat should be protected permanently. However, 
this statement is not a mandate that permanent set-aside of land is a 
prerequisite to HCP approval. Reading this provision in context the 
issue of establishing permanent mitigation habitat is raised in the 
discussion of permanent habitat loss (the discussion begins on HCP 
Handbook page 3-21): 
 
“One common issue raised during the HCP negotiations is how long 
mitigation lands must be conserved. When habitat losses permitted 
under an HCP are permanent, protection of mitigation lands normally 
should also be permanent (i.e., ‘in perpetuity’). Mitigation for 
temporary habitat disturbances can be treated more flexibly; however, 
management logistics and other considerations may still dictate 
permanent mitigation for temporary impacts, though typically at a 
lesser rate than for permanent ones.” HCP Handbook at 3-22.  
 
Here, none of the impacts of authorized take will be permanent and, 
further, all will be minimized and mitigated to the maximum extent 
practicable. See Master Response 8. Therefore, other forms of 
“permanent protection” are not necessary (see Master Response 3).  
 
Post-termination Requirements 
 
As noted, post-termination mitigation is provided for in IA paragraph 
6.2.1. NMFS believes that the amount of post-termination mitigation 
required is suffucuent. 
 
Post-relinquishment Requirements  
 
The commenter’s criticism of remedies for Green Diamond’s voluntary 
relinquishment of the Permits does not take account of substantial 
provisions made in the IA for such circumstances. Under IA paragraph 
6.3, Green Diamond may relinquish the Permits (or “withdraw from the 

Plan,” in the words of the comment) before expiration of the full term of 
the Plan and Permits in accordance with the regulations currently 
codified at 50 C.F.R. Sections 13.26, 17.32(b)(7) and 222.306(d). Green 
Diamond’s post-relinquishment mitigation requirements have been set 
forth in IA paragraph 6.3.1 and include the following: (a) provide notice 
in accordance with IA paragraph 6.3.1(a); (b) maintain the prescriptions 
in all areas where Green Diamond has conducted covered activities and 
applied the Operating Conservation Program’s prescriptions for the 
remainder of the 50 year term that the Plan would have been in effect 
absent relinquishment (subject to certain conditions set forth in IA 
paragraph 6.3.1(b); (c) deed restrict property transferred under the 
circumstances described in IA paragraph 6.3.1(c); (d) complete road 
management measures for the duration of the calendar year in which 
relinquishment occurs (see IA paragraph 6.3.1(d); and (e) submit a 
report to the Services detailing the status of Green Diamond’s 
compliance with the terms of the Operating Conservation Program 
through the end of the calendar year in which relinquishment or 
termination occurs. 
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Response to Comment G3-95 

See Master Response 8 regarding the ESA Section 10(a) approval 
criteria. 

Response to Comment G3-96 

The term of the AHCP/CCAA and Permits is discussed in IA 
paragraph 6. The 50-year initial term (IA paragraph 6.1) can be 
extended “upon the agreement of the parties [the Services and 
Green Diamond] and compliance with all applicable laws 
[including, without limitation the Endangered Species Act]… 
under regulations of the Services in force on the date of such 
extension.” IA paragraph 6.5. The Services may require 
modifications to the Plan and IA at the time of any such extension 
(IA paragraph 6.5). Because current law at the time of any 
extension will govern conservation requirements for the duration 
of any extended term, such requirements will “update” required 
mitigation, if necessary, and provide conservation benefits in full 
accordance with the law. 

Response to Comment G3-97 

The American Lands Alliance’s August 7, 2000, scoping letter has 
been incorporated. See response to Comments G3-98 through G3-
193. 
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Response to Comment G3-98 

Regarding applicable standards, the application requirements and 
approval criteria for an Enhancement of Survival Permit (ESP) as 
they compare to the requirements and criteria for an Incidental 
Take Permit (ITP) are discussed in Plan Section 1.4.1 and in 
Master Response 8. Applicants for an ESP must, in a CCAA, 
contribute to efforts to avoid the need to list currently unlisted 
covered species by providing early conservation benefits to these 
species which may be at risk of ESA listing in the future. The 
standard for issuance of an ESP and CCAA is that the benefits of 
the Plan for the ESP species, when combined with the benefits for 
those species that would be achieved if it is assumed that the 
Plan’s conservation also were implemented on other necessary 
properties, would preclude or avoid any need to list those species. 
50 C.F.R. §17.32(d)(2); 64 Fed. Reg. 32726, 32729 (June 17, 
1999). Regarding the suggestion that Green Diamond’s proposed 
CCAA/ESP should be required to meet all policy standards 
required for HCPs/ITPs, the Services note that Green Diamond is 
obligated to meet all applicable legal standards - including legal 
standards relating to CCAAs and ESPs - but not policy ones. 
Applicable legal standards are set forth in AHCP/CCAA Section 
1.4.1, 1.4.2 and 1.4.3 and EIS Section 1.5, and Permit approval 
criteria are discussed further in Master Response 6. These 
standards, rather than the HCP Handbook or other policy 
guidance, control, the Services also believe that the Plan, EIS and 
IA are consistent with relevant policy guidance documents, 
including the HCP Handbook. 

To meet the statutory criteria for approval of an HCP/ITP, Green 
Diamond’s conservation program must minimize and mitigate the 
impacts of authorized incidental take of covered species that may 



result from the covered activities “to the maximum extent practicable.” 
This criterion necessarily is bounded by the extent of the impacts that 
would result from the authorized taking. In other words, the requirement 
is not to provide to the maximum extent practicable conservation 
measures without regard to the extent of the impacts of taking. Rather, 
the requirement is to provide measures that minimize and mitigate the 
impacts of taking to the maximum extent practicable. The Services 
provide the following guidance regarding the “maximum extent 
practicable” finding in the Habitat Conservation Planning Handbook at 
7-3: 

This finding typically requires consideration of two 
factors: adequacy of the minimization and mitigation 
program, and whether it is the maximum that can 
practically be implemented by the applicant. To the 
extent that the minimization and mitigation program 
can be demonstrated to provide substantial benefits to 
the species, less emphasis can be placed on the second 
factor. 

See also Master Response 8. See also National Wildlife Federation v. 
Norton, 2004 WL 415226, *7 (Feb. 4, 2004; “the statutory language 
does not suggest that an applicant must ever do more than mitigate the 
effect of its take of species”). Regarding critical habitat, the Services 
will assess in their respective biological opinions whether issuance of 
the Permits will result in the destruction or adverse modification of 
critical habitat. Regarding the “covered activities”, see AHCP/CCAA 
Section 1.3.4 and Section 2. 

 
Response to Comment G3-99 

Based on EIS Section 2 (Proposed Action and Alternatives) and 
AHCP/CCAA Section 8 (Alternatives Considered), as further discussed 
in Master Response 10 (Analysis of Alternatives in the Plan and EIS), 
the Services believe that the number and range of alternatives 
considered in the DEIS and Green Diamond’s AHCP/CCAA are both 
reasonable and sufficient to permit a reasoned choice.  

Regarding funding for Plan implementation, see IA Paragraph 7.0. 
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Response to Comment G3-100 

The EIS does provide an independent analysis of the No Action 
Alternative and other action alternatives, including the Proposed 
Action, and discloses adequate information for the Services’ 
decision makers. To evaluate possible environmental impacts 
associated with the Proposed Action, the Services selected 
CH2MHill to draft the EIS. 

Regarding the Services’ independent evaluation and peer review, 
the Services have reviewed the protocols contained in Green 
Diamond’s studies in support of the Plan, and have determined, 
based on this review, that the protocols do not reflect bias as to 
any particular desired conclusion. The protocols selected were the 
most current available and were scientifically sound. With few 
exceptions (e.g., general property-wide water temperature 
monitoring and stream and LWD assessments), all of the studies 
and monitoring were designed to meet the criteria for publication 
in peer-reviewed scientific journals. (Only a portion of the work 
has actually been published at this point, primarily because most 
of the studies and monitoring being undertaken require a long-term 
data set to be judged scientifically significant.) 

All of the studies and monitoring have been undertaken in 
consultation with local and regional experts in the respective fields 
of study. See generally AHCP/CCAA Volume 2. For example, Dr. 
Bill Trush of McBain and Trush was retained as a consultant to 
help develop the long-term channel monitoring protocol. Dr. 
David Hankin from Humboldt State University was consulted on 
juvenile salmonid population estimation and Dr. Eric Bjorkstedt 
from NMFS assisted with the development of coho smolt 
estimates from out-migrant traps. Drs. Tom Lisle and Robert 



Ziemer from the Redwood Sciences Lab and Frank Ligon with 
Stillwater Ecosystem, Watershed & Riverine Sciences, Inc. provided 
input on the Class III sediment monitoring. The headwaters amphibian 
studies and monitoring were conducted collaboratively with Dr. Richard 
Wallace from the University of Idaho. The critical steps of study design 
and statistical analyses were performed with the assistance of Drs. 
Layman and Trent McDonald of WEST, Inc. Numerous other 
individuals could be listed who provided input to the design and 
analysis of the Plan’s studies and monitoring program. The Services 
believe that care was taken to collect and analyze data in a scientifically 
valid and meaningful manner and that the data as reported for the Plan 
Area is as unbiased as possible given the current state of science in the 
respective areas. 

 

Response to Comment G3-101 

Potential impacts to environmental values are addressed in detail in 
DEIS Section 4.0 (Environmental Consequences). Tribal consultation is 
described in DEIS Section 1.7. In August and September 2000, Green 
Diamond held a series of six informational meetings with State and 
Federal agencies, the Yurok Nation, and the Hoopa Tribe. In addition to 
the consultation with the various tribes, a large staff of fisheries 
biologists working for the Yurok Tribal Fisheries Program assisted with 
much of the field work conducted in preparation for the Plan in the 
lower Klamath River watersheds. 
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Response to Comment G3-102 

Covered activities, including Green Diamond’s timber operations 
and related land management activities in the Initial Plan Area, are 
described in AHCP/CCAA Section 1.3.4 and Section 2. Herbicide 
use is not a covered activity - see Master Response 4 regarding 
consideration of herbicides in the Plan and EIS. Baseline 
conditions, including information about the status of aquatic 
habitat and the covered species in the Plan Area on an HPA-by-
HPA basis, are discussed in AHCP/CCAA Section 4 and in Master 
Response 1. Approval of the Plan and issuance of the Permits does 
not absolve Green Diamond of compliance with any otherwise 
applicable legal requirement (see generally EIS Section 1.5 and 
AHCP/CCAA Section 1.4). Therefore, approval of the Plan and 
issuance of the Permits will have no effect on any otherwise 
applicable requirement to comply with the Water Quality Control 
Plan for the North Coast Region (the “basin plan”). Details 
regarding the mitigation measures are set forth in AHCP/CCAA 
Section 6.2 - the Operating Conservation Program - and are further 
described in AHCP/CCAA Section 6.3. These measures are 
supported by scientific data as described in the Plan, including its 
appendices, as well as in the EIS. 
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Response to Comment G3-103 

As explained in the Plan, the six covered species are dependent on 
a variety of stream habitats in the Initial Plan Area. A general 
description of the covered species and their habitats is set forth in 
AHCP/CCAA Section 3 and is supplemented with additional 
detail in Plan Appendix A. See also EIS Section 3.4 (Aquatic 
Resources). An HPA-by-HPA assessment of habitat conditions 
and the status of covered species, as well as other specific 
information about the Plan Area, is provided in AHCP/CCAA 
Section 4 and elements of the “affected environment” are set forth 
in EIS Section 3. In AHCP/CCAA Section 5, the Plan assesses 
potential impacts to the covered species and their habitats that 
could result in take. In AHCP/CCAA Section 7 and EIS Section 4 
(Environmental Consequences), earlier analysis is extended and 
expected outcomes evaluated. As noted above, approval of the 
Plan and issuance of the Permits does not absolve Green Diamond 
of compliance with any otherwise applicable legal requirement 
(see generally EIS Section 1.5 and AHCP/CCAA Section 1.4). 
Therefore, approval of the Plan and issuance of the Permits will 
have no effect on the ESA Section 9 take prohibition as it applies 
to any other federally-listed species or on any species listed under 
the State endangered species act, whether animal or plant. 
Regarding plants, see EIS Section 3.5 (Affected Environment - 
Vegetation/Plant Species of Concern) EIS Section 4.5 
(Environmental Consequences - Vegetation/Plant Species of 
Concern). Similarly, the scoping letter suggests that the Services 
must comply with the ESA Section 7 consultation process. The 
Services have done so. 

Quantification of take is addressed in Master Response 9. The 
biological goals and objectives are set forth in AHCP/CCAA 



Section 6.1 and are discussed further in Master Response 12. Baseline 
data is provided in EIS Section 3 (Affected Environment) and in 
AHCP/CCAA Section 4, among other places. The Services believe that 
the impacts analysis in the EIS, as supplemented by analysis in the Plan, 
meets all statutory and regulatory requirements and is supported by 
accurate and adequate baseline data. 
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Response to Comment G3-104 

The cumulative effects analyses, including under the ESA and 
NEPA, are discussed in Master Response 3. Although these legal 
authorities require slightly different analysis of cumulative effects, 
the conclusions under each analysis in this case are the same: 
Because of the way the Plan has been designed, the effect of its 
implementation will be to provide for overall improvement in 
important habitat factors so that Plan implementation will slightly 
reduce cumulative adverse environmental conditions, including 
current adverse conditions where they exist, relative to existing 
conditions and the conditions that are expected to occur over time 
under the No Action Alternative. To reach this conclusion, the 
Services considered the interaction in space and time of the 
incremental impact of the Federal action - approval of the Permits 
under the conditions of approval described in the Plan - together 
with the impacts of other past, present, and reasonably foreseeable 
future actions regardless of what agency, Federal or non-Federal, 
or person undertakes such other actions. Although it is possible 
that one or more landowners will apply for an ITP in the future, 
the geographic area, timing and conditions of permit approval for 
such possible ITPs cannot be predicted with sufficient certainty to 
include in the analysis for this action. 

 
In the Plan, discussions of the potential effects of take resulting 
from timber operations, including cumulative impacts, are 
provided in AHCP/CCAA Sections 5 and 7, which build on the 
analyses and assessments set forth in AHCP/CCAA Section 3, 
regarding the covered species’ biology and habitat needs, and 
AHCP/CCAA Section 4, regarding baseline habitat conditions in 
the Plan Area. In the EIS, cumulative impacts are discussed in 



Sections 4.1.2 (Introduction), 4.2.8 (Geology, Geomorphology and 
Mineral Resources), 4.3.8 (Hydrology and Water Quality), 4.4.8 
(Aquatic Resources), 4.5.7 (Vegetation/Plant Species of Concern), 4.6.7 
(Terrestrial Habitat/Wildlife Species of Concern), 4.7.7 (Air Quality), 
4.8.7 (Visual Resources), 4.9.7 (Recreation), 4.10.7 (Cultural 
Resources), 4.11.7 (Land Use) and 4.12.7 (Socioeconomic Conditions). 
 
As discussed in EIS Section 4.1.2.3, other regional actions within the 
Plan Area, including implementation of NWFP on United States Forest 
Service and Bureau of Land Management lands, were assessed as part of 
the cumulative impacts assessment. See also EIS Section 4.9.7, 
regarding expected recreational benefits for anglers as a result of 
continued implementation of the NWFP on Federal lands. Regarding 
baseline conditions generally, see Master Response 1. 
 
Regarding estimated quantification of take, see Master Response 9. 
 

Response to Comment G3-105 

HCP Handbook, p. 7-3, cited in the scoping letter, recognizes that the 
applicant decides, with input from the Services, which measures to 
include in an HCP but that the ultimate decision whether the mitigation 
program as a whole meets the statutory ITP issuance criteria rests solely 
with the Services. As with NEPA analyses, the ESA does not require the 
selection of any particular alternative. The HCP Handbook emphasizes 
that “[n]either FWS nor NMFS have the authority to impose a choice 
among the alternatives analyzed in the HCP The Services’ role during 
the HCP development phase is to advise the applicant in developing an 
acceptable HCP.” (HCP Handbook at 3-36.) Here, the Services have 
evaluated the Operating Conservation Program (AHCP/CCAA Section 
6.2) and believe that it satisfies the Permit issuance criteria discussed in 
Master Response 8. 

 

Response to Comment G3-106 

Regarding consideration of activities on lands not subject to the Plan or 
Permits, the Services have not, and do not, consider them to be 

“mitigation” for the impacts of take on the covered species. However, 
where such activities are legally required of Federal or State agencies on 
lands within the Plan Area, they are considered as part of the regulatory 
background (EIS Section 1.5) and in the cumulative impacts assessment 
(see, e.g., EIS Section 4.9.7). 

The mechanisms for funding the mitigation and monitoring measures 
described in the AHCP/CCAA are discussed in Paragraph 7 of the 
Implementation Agreement between Green Diamond and the Services. 
See also AHCP/CCAA Section 6.2.3.2.1, regarding funding for 
acceleration of the Road Implementation Plan, and AHCP/CCAA 
Section 6.2.5.2, regarding funding for monitoring projects and 
programs. No alternate funding mechanisms are necessary. NEPA does 
not require that an EIS analyze the adequacy of funding commitments.  
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Response to Comment G3-107 

See Master Response 14 regarding Plan Enforceability and Master 
Response 19 regarding the No Surprises rule. 

Response to Comment G3-108 

The Services are not authorized to require Green Diamond to 
provide additional mitigation measures beyond those necessary to 
meet the Permit issuance criteria described in EIS Section 1.3. See 
Master Response 19 regarding the No Surprises rule. 

 

Response to Comment G3-109 

EIS Section 4 analyzes the environmental consequences of the 
Proposed Action. In particular, environmental consequences of the 
Proposed Action on terrestrial habitat and species of concern are 
assessed in EIS Section 4.6, potential impacts on aquatic resources 
are assessed in EIS Section 4.4, and impacts on hydrology and 
water quality are assessed in EIS Section 4.3. These assessments 
take into account the changes in the environment or other changed 
circumstances that are foreseeable. However, these assessments do 
not consider the impacts of changed circumstances that are 
unforeseeable. By their nature, unforeseeable changes cannot be 
meaningfully predicted and assessed.  

In the Plan, measures for changed circumstances, including fire, 
wind, earthquake, flood, pest or pathogen infestation, landslide 
and the listing of a new species that is not a Covered Species, are 
set forth in AHCP/CCAA Section 6.2.9 and are described further 
in AHCP/CCAA Section 6.3.9. See also IA Paragraph 9. The 
Services believe that this suite of changed circumstances and the 



measures to address them adequately address reasonably foreseeable 
changes in habitat conditions and the status of covered species in the 
Plan Area. In addition, the conservation measures set forth in other parts 
of AHCP/CCAA Section 6.2 (Green Diamond’s Operating Conservation 
Program) are adequate to address changed circumstances. 

Changes in circumstances affecting a covered species or its habitat in 
the Plan Area that could not reasonably have been anticipated by Green 
Diamond or the Services at the time of the Plan’s negotiation and 
development, and that result in a substantial and adverse change in the 
status of the covered species are called “unforeseen circumstances.” 
Unforeseen circumstances are described in AHCP/CCAA Section 6.3.9 
and stated in AHCP/CCAA Sections 6.2.10 and 6.3.10. Modifications to 
the Plan will be made to address unforeseen circumstances in 
accordance with the procedures set forth in Paragraph 4.3 of the IA. 

 

Response to Comment G3-110 

NEPA does not require an economic benefits analysis, and none is 
provided. 

Response to Comment G3-111 

Information on listed species is available in the Federal Register and on 
the Services websites. See, e.g., endangered species program 
information on the FWS website (<http://endangered.fws.gov/>) and 
endangered species conservation information provided by the NMFS 
Office of Protected Resources 
(<http://www.nmfs.noaa.gov/prot_res/overview/es.html>). Regarding 
Green Diamond’s Plan, information about the covered species is 
provided in AHCP/CCAA Sections 3 and 4, in AHCP/CCAA Appendix 
A and in EIS Section 3.4.2. With regard to the suggestion regarding 
monitoring data, the Services thank the commenter for the suggestion. 
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Response to Comment G3-112 

Minimization and mitigation measures are provided for the 
potentially significant impacts. See AHCP/CCAA Sections 6.2 
and 6.3, regarding the measures, and Master Response 3, regarding 
cumulative effects and the environmental impacts analysis. 

Response to Comment G3-113 

See Master Response 1.3, regarding use of the best available 
scientific information in the Plan. 

Response to Comment G3-114 

See AHCP/CCAA Sections 3.0 (Description of the covered 
species and their Habitats) and 4.0 (Description and Assessment of 
the Current Status of Aquatic Habitat and covered species in the 
Area Where the Plan Will Be Implemented). Factors and 
conditions relevant to the planning and implementation of 
conservation measures for the covered species are identified and 
examined in AHCP/CCAA Sections 4.2 and 4.3, and the 
occurrence of the covered species within and among HPAs is 
discussed in AHCP/CCAA Section 4.4. 

 

Response to Comment G3-115 

The Plan and EIS must assess and mitigate potential adverse 
impacts associated with the Proposed Action and the other action 
alternatives relative to the No Action Alternative. As discussed in 
DEIS Section 2.2, the Proposed Action is implementation of the 
Plan and issuance of the Permits. Although many aspects of Green 
Diamond’s timber operations and other forest management 



activities will occur under the Plan and Permits (see AHCP/CCAA 
Sections 1.3.4 and 2.0 regarding “covered activities”), such activities are 
part of the baseline for NEPA purposes. Because these activities are the 
same for the Proposed Action and the No Action Alternative, potential 
environmental impacts associated with them are not properly part of the 
NEPA environmental impacts analysis. As discussed in Master 
Response 4, herbicide use is not a “covered activity.” See also DEIS 
Section 4.1.1 (Scope of the Analysis). 

Response to Comment G3-116 

Requirements for Permit issuance are discussed in EIS Section 1.3 and 
Master Response 8 (Permit Approval Criteria). Assessment of 
influences on salmonid habitat, as well as on other covered species and 
habitats, are discussed in AHCP/CCAA Section 5 (Assessment of 
Potential Impacts to Covered Species and Their Habitats that May 
Result in Take). This section covers potential effects on salmonid habitat 
and other covered species’ habitat in the context of the following 
potential project-related impacts: altered hydrology, increased sediment 
input, altered LWD recruitment, altered thermal regimes and nutrient 
input, barriers to fish and amphibian passage, and direct take due to 
equipment use. 

Response to Comment G3-117 

Requirements for Permit issuance are discussed in EIS Section 1.3 and 
Master Response 8 (Permit Approval Criteria). The ESA does not 
require inclusion of performance standards. Regarding consideration of 
water quality conditions in the Plan, see, e.g., AHCP/CCAA Sections 
6.1 (Biological Goals and Objectives) and 6.2.5 (Effectiveness 
Monitoring). See Master Response 17 regarding road density. 
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Response to Comment G3-118 

AHCP/CCAA Section 3 describes the covered species and their 
habitats, and AHCP/CCAA Section 4 describes and assesses the 
current status of aquatic habit and covered species in the area 
where the Plan will be implemented. 

Response to Comment G3-119 

The Services believe that the Plan, EIS and IA are consistent with 
the final Five Points Policy (June 1, 2000, 65 Fed. Reg. 35242), 
including the guidance relating to biological goals and objectives. 
The Plan’s biological goals and objectives are set forth in 
AHCP/CCAA Section 6.1 and are discussed in Master Response 
12. Green Diamond has elected to use a prescription-based HCP 
approach in which biological goals and objectives guide the 
development of specific measures included in the Operating 
Conservation Program (see AHCP/CCAA Section 6.2, as further 
described in AHCP/CCAA Section 6.3).  
The Sierra Club v. Babbitt decision cited in the scoping letter [15 
F.Supp.2d 1274, 1283-84 (S.D. Ala. 1998)] is legally and factually 
inapposite to this Plan and Permits. In Sierra Club, the district 
court remanded two ITPs in part because accurate population data 
were “not available.” Here, the Plan uses the best available 
scientific and commercial data (see Master Response 1.3). 
Information about the Covered Species and habitat conditions are 
provided in AHCP/CCAA Sections 3 (Description of the Covered 
Species and their Habitats) and 4 (Description and Assessment of 
the Current Status of Aquatic Habitat and Covered Species in the 
Area Where the Plan Will Be Implemented), and Appendices A 
(Profile of the Covered Species) and C (Studies, Surveys, 
Assessments of Covered Species and their Habitats Conducted in 
the Current Plan Area). 
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Response to Comment G3-120 

Title 50 Code of Federal Regulations Section 222.307(b)(5) 
directs that a conservation plan, based on the best scientific and 
commercial data available, must specify the “anticipated impact 
(i.e., amount, extent, and type of anticipated taking) of the 
proposed activity on the species or stocks” and the “anticipated 
impact of the proposed activity on the habitat of the species or 
stocks and the likelihood of restoration of the affected habitat.” 
See AHCP/CCAA Sections 5 (Assessment of Potential Impacts to 
covered species and their Habitats that May Result in Take) and 7 
(Assessment of the Conservation Strategy’s Effectiveness in 
Fulfilling the Plan’s Purposes), as well as Master Response 2, 
regarding assessment of the incremental impacts of any authorized 
take on the covered species, when combined with impacts from 
other projects and taking account of the Plan’s measures to 
minimize and mitigate such impacts, and concluding that, over the 
life of the Plan and Permits, habitat conditions within the Plan 
Area will improve overall. Regarding use of the best scientific and 
commercial data available, see Master Response 1.3. Regarding 
any suggestion that the Plan should quantify levels of take, see 
Master Response 9. 

 

Response to Comment G3-121 

The discussion of quantification of take in Master Response 9 
addresses the Sierra Club v. Babbitt decision. 

 

Response to Comment G3-122 



Baseline conditions are discussed in Master Response 1 and are 
described in the Plan in AHCP/CCAA Section 4 (Assessment of Habitat 
Conditions and Status of covered species by HPA) as well as in 
AHCP/CCAA Appendix C (Studies, Surveys, Assessments of covered 
species and their Habitats Conducted in the Current Plan Area). In the 
EIS, see Section 3.0 (Affected Environment) and Section 2.1 (No Action 
Alternative). 

 

Response to Comment G3-123 

The Service’s believe that the Plan and EIS meet the requirements of the 
ESA and NEPA on this issue. See AHCP/CCAA Section 7 (Assessment 
of the Conservation Strategy’s Effectiveness in Fulfilling the Plan’s 
Purposes), discussing the expected effectiveness of the Operating 
Conservation Program (AHCP/CCAA Section 6.2) strategy in fulfilling 
the Plan’s purposes of coordinating and facilitating Green Diamond’s 
compliance with the Federal ESA and providing the Services with the 
bases for authorizing Green Diamond to take covered species pursuant 
to an ITP and an ESP. The analysis in AHCP/CCAA Section 7 extends 
the assessments in AHCP/CCAA Sections 4 (Description and 
Assessment of the Current Status of Aquatic Habitat and Covered 
Species in the Area Where the Plan Will Be Implemented) and 5 
(Assessment of Potential Impacts to Covered Species and their Habitats 
that May Result in Take) and examines the effects of covered activities 
(see AHCP/CCAA Sections 1.3.4 and 2) on habitat conditions and 
covered species with the Plan in place, the potential for those effects to 
result in actual take of covered species, the effectiveness of the 
conservation strategy in minimizing and mitigating the effects of take on 
the listed covered species, and the effectiveness of the conservation 
strategy in providing early conservation benefits for the unlisted covered 
species. The analysis also addresses how the conservation strategy 
meets the ITP and ESP requirements identified in Section 1.2.1.EIS 
Section 4 discloses the effects of the No Action and action alternatives, 
including cumulative impacts. See also Master Response 3 regarding 
cumulative impacts. See also 40 C.F.R. §1508.7. 

 

Response to Comment G3-124 

Regarding ESA Section 7 consultation, see EIS Section 1.5.1 (Federal 
Regulatory Provisions Relating to Approval of ITPs). 

Regarding cumulative effects under the ESA as well as NEPA, see 
Master Response 3. The Services considered potential impacts to 
vegetation and plant species of special concern in EIS Section 4.5. The 
Plan and EIS address ESA Section 10(a) requirements. The ESA 
Section 7 consultation process is separate, and the Services will address 
it separately. 

 

Response to Comment G3-125 

Regarding the HCP Handbook, as noted above, ITP and ESP applicants 
are obligated to meet all applicable legal standards, which are discussed 
in EIS Section 1.3 and in Master Response 8. Although these standards, 
and not the HCP Handbook or other policy guidance, control, the 
Services also believe that the Plan, EIS and IA are consistent with 
relevant policy guidance documents, including the HCP Handbook 
discussion of the Permit issuance criteria cited in the scoping letter. The 
Services considered potential impacts to vegetation and plant species of 
special concern in the EIS (see EIS Section 4.5) , and believe that the 
criteria to approve the Plan and issue the Permits have been met. See 
Master Response 8 (Permit Approval Criteria). 
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Response to Comment G3-126 

The NMFS biological opinion will address this requirement.  

 

Response to Comment G3-127 

Regarding mitigation measures to address potential impacts to key 
aquatic variables, see AHCP/CCAA Section 6.2 (the Operating 
Conservation Program) as described further in AHCP/CCAA 
Section 6.3. See also AHCP/CCAA Section 7 (Assessment of the 
Conservation Strategy’s Effectiveness in Fulfilling the Plan’s 
Purposes) and the response to Comment G3-123. Regarding the 
use of herbicides, see Master Response 4.  

 

Response to Comment G3-128 

Comment noted. NMFS is aware of the information provided in 
the final critical habitat designations cited in the comment. NMFS 
will consider all of the essential habitat features of critical habitat 
when conducting its ESA section 7(a)(2) consultation. 
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Response to Comment G3-129 

The Services note that Green Diamond is obligated to meet all 
applicable legal standards. The Services note that Green Diamond 
is obligated to meet all applicable legal standards. Applicable legal 
standards are set forth in EIS Section 1.3 and are discussed further 
in Master Response 8. Although these standards, and not the HCP 
Handbook or other policy guidance, control, the Services also 
believe that the Plan, EIS and IA are consistent with the HCP 
Handbook and other relevant policies. 

The Plan’s measures (AHCP/CCAA Section 6.2) are designed to 
minimize and mitigate the impacts of incidental take, maintain and 
improve habitat conditions for the covered species, monitor the 
implementation and effectiveness of the Plan, institute adaptive 
management, and respond to changed circumstances. The rationale 
for these measures is discussed in AHCP/CCAA Section 6.3 and 
in Master Response 3 (in particular, see the “limiting factors” 
discussion in Master Response 3) and is predicated on the 
potential impacts of take to covered species and their habitats 
associated with the covered activities, based on the needs and 
habitat conditions of the covered species in the Plan Area. See 
AHCP/CCAA Sections 5 (Assessment of Potential Impacts to 
Covered Species and Their Habitats that May Result in Take), 4 
(Description and Assessment of the Current Status of Aquatic 
Habitat and Covered Species in the Area Where the Plan Will Be 
Implemented), 3 (Description of the Covered Species and their 
Habitats) and 2 (Description of Green Diamond’s Operations and 
Forest Management Activities). 

 



 

Response to Comment G3-130 

Comment noted. However, because no habitat will be destroyed as a 
result of issuance of the ITP, and, as discussed in Master Response 3, 
conditions in the Plan Area are expected to improve over the term of the 
Plan and Permits, no replacement habitat is required. 

 

Response to Comment G3-131 

As discussed in EIS Section 1.5.1, regarding Federal regulatory 
provisions relating to approval of ITPs, ESA Section 7(a)(2) requires the 
Services to ensure that the actions they authorize are “not likely to 
jeopardize the continued existence of any endangered species or 
threatened species or result in the destruction or adverse modification” 
of critical habitat of such species. ESA Section 7 does not require that 
any particular species or suite of species, including plant species, be 
included in an ESA Section 10 Permit. 

A Permit applicant, not the Services, decides which species it will 
include in an application for Permit authorization. Approval of an HCP 
and issuance of an ITP, or, in this case, of the Plan and Permits, has no 
effect on the permittee’s obligation to comply with all other applicable 
legal requirements. For any species, including a listed plant species, for 
which Green Diamond does not have ITP authorization, it remains 
subject to all applicable laws, including the ESA Section 9 prohibition 
of take of listed species. Although the group of covered species in the 
Plan (see AHCP/CCAA Section 1.3.3 and AHCP/CCAA Appendix A) 
does not include a plant species, potential impacts on vegetation and 
plant species of concern were assessed in EIS Section 4.5 as well as in 
the ESA Section 7 consultation process. 

 

Response to Comment G3-132 

The Services believe that the Plan, EIS and IA are consistent with the 
final Five Points Policy (June 1, 2000, 65 Fed. Reg. 35242), including 

the guidance relating to adaptive management. Regarding adjustment of 
the Operating Conservation Program based on new information, see 
AHCP/CCAA Section 6.2.6, as discussed further in AHCP/CCAA 
Section 6.3.6 and IA Paragraph 10. 

 

Response to Comment G3-133 

Permit approval criteria are discussed in EIS Section 1.3 (ITP and ESP 
Requirements) and Master Response 8. The Services have applied these 
criteria in approving the Plan and issuing the Permits. 
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Response to Comment G3-134 

As noted above, Green Diamond is obligated to meet all applicable 
legal standards. Applicable legal standards are set forth in EIS 
Section 1.3 and 1.5. Permit approval criteria also are discussed in 
Master Response 8. Regarding the ITP obligation to minimize and 
mitigate the impacts of taking to the maximum extent practicable, 
see Master Response 8.2. Plan minimization and mitigation 
measures are set forth in AHCP/CCAA Section 6.2 (Green 
Diamond’s Operating Conservation Program) and are further 
discussed in AHCP/CCAA Section 6.3 (Rationale and Analysis 
Underlying Green Diamond’s Operating Conservation Program). 
The analysis contained in AHCP/CCAA Section 7 (Assessment of 
the Conservation Strategy’s Effectiveness in Fulfilling the Plan’s 
Purpose) demonstrates that implementation of the Plan will 
improve the covered species. In addition, the Plan is designed to 
meet the ESP/CCAA approval criteria for the unlisted Covered 
Species by providing a conservation benefit in the form of 
conservation measures that, if applied in combination with 
appropriate measures on other necessary properties, would 
preclude the need to list such species in the future.  

The purpose of the ESA Section 10 permitting process is not to 
compare conservation programs measure for measure, but rather to 
ensure that the criteria for issuing such permits are met, based 
upon site-specific, species-specific and activity-specific 
conditions. The Services believe the Plan meets Section 10 
issuance criteria. 
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Response to Comment G3-135 

Regarding Permit approval criteria, see EIS Section 1.3 (ITP and 
ESP Requirements) and Master Response 8. The statutory 
approval criteria serve the purpose and policies of the ESA [16 
U.S.C.A. § 1531(b),(c)].  

 

Response to Comment G3-136 

See Master Response 9 regarding quantification of take. 
Populations of the covered species and habitat conditions on an 
HPA-by-HPA basis in the Plan Area are discussed in 
AHCP/CCAA Sections 3 and 4. An assessment of the 
conservation strategy’s effectiveness in fulfilling the purposes of 
the Plan is provided in AHCP/CCAA Section 7. For additional 
information about habitat conditions, see AHCP/CCAA Appendix 
C (Studies, Surveys, Assessments of covered species and their 
Habitats Conducted in the Current Plan Area). 

 

Response to Comment G3-137 

See EIS Section 1.5.1 regarding the Services’ compliance with 
ESA Section 7, including the requirement not to destroy or 
adversely modify critical habitat. 

 

Response to Comment G3-138 

As noted above, Permit approval criteria are discussed in EIS 
Section 1.3 (ITP and ESP Requirements) and Master Response 8. 



Because the Plan meets these criteria, issuance of the Permits is proper. 
The Services believe that implementation of the Plan will not preclude 
recovery options and that the Operating Conservation Program is not 
inconsistent with any existing recovery plans. 

 

Response to Comment G3-139 

Regarding recovery, see response to Comment G3-138. 

See Master Response 1 regarding baseline conditions generally, and 
Master Response 1.2 in particular (Relationship Between Baseline 
Conditions and Conditions under the “No Action” Alternative under 
NEPA). The No Action Alternative also is discussed in Master Response 
2 and in EIS Section 2.1. 

The Plan contains and relies on an exhaustive compilation of the best 
available scientific data known about current conditions in the Plan 
Area. See Master Response 1.3 regarding use of best available scientific 
information to accurately describe current baseline conditions within the 
Plan Area. Details of studies and monitoring efforts are provided in 
AHCP/CCAA Section 4.3 and Appendix C. Baseline conditions are set 
forth on an HPA-by-HPA basis in AHCP/CCAA Section 4 (Description 
and Assessment of the Current Status of Aquatic Habitat and the 
Covered Species). 

AHCP/CCAA Section 4.2 describes and assesses geologic and 
geomorphic factors and the current status of the covered species. 
AHCP/CCAA Section 4 also discusses characteristic habitat types in 
each of these areas as well as existing factors that appear to be limiting 
for the covered species, their habitats, or the proper functioning of 
healthy aquatic/riparian ecosystems. The Services believe that the data 
presented represent an adequate sample for the purpose of characterizing 
the existing baseline conditions across the landscape. There are no 
known data relevant to the baseline conditions within the Plan Area that 
have been ignored. 
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Response to Comment G3-140 

See response to Comment G3-131. 

 

Response to Comment G3-141 

Because no habitat is being “created” or proposed as off-site 
mitigation, the HCP Handbook policy guidance does not apply to 
the Plan. 
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Response to Comment G3-142 

The Operating Conservation Program set forth in AHCP/CCAA 
Section 6.2, and discussed further in AHCP/CCAA Section 6.3, 
provides well-defined measures that exceed mere promises or 
research funding. 

 

Response to Comment G3-143 

The Services believe that the Plan, EIS and IA are consistent with 
the final Five Points Policy (June 1, 2000, 65 Fed. Reg. 35242), 
including the guidance relating to biological goals and objectives. 
See Master Response 12 regarding biological goals and objectives. 

 
Response to Comment G3-144 

Adaptive Management 

The Plan is intended to be adaptive and responsive to input from 
the Services. More specifically, Green Diamond will initiate 
reviews and implement adaptive management measures in 
response to the triggers and within the range of changes identified 
within AHCP/CCAA Section 6.2.6, as discussed further in 
AHCP/CCAA Section 6.3.6 and IA Paragraph 10. Green Diamond 
also will establish an AMRA to allow for some level of 
adjustments over the term of the Plan and Permits. See 
AHCP/CCAA Sections 6.2.6.3, 6.3.6.2, Master Response 11.3, 
regarding monitoring and adaptive management, and Master 
Response 15, regarding the adaptive management reserve account. 
These provisions provide clarity regarding future revisions to the 



Plan. 

Regulatory Assurances 

Assuming Green Diamond is in full compliance with the measures of 
the Plan, the Services will not require Green Diamond to provide 
additional mitigation measures beyond those provided in the Plan 
(AHCP/CCAA Section 6.2). See Master Response 19 regarding the No 
Surprises rule. 
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Response to Comment G3-145 

No Surprises assurances apply only to species, whether listed or 
unlisted, that are “adequately covered” in the HCP. 63 Fed. Reg. 
8859, 8867 (Feb. 23, 1998). What it means to be “adequately 
covered” is different for listed and unlisted species. For listed 
species, “adequately covered” under an HCP refers to any species 
addressed in an HCP that has satisfied the Permit issuance criteria 
under section 10(a)(2)(B) of the ESA. These criteria are discussed 
in AHCP/CCAA Section 1.4.1 (ITP and ESP Requirements), EIS 
Section 1.5.1 (Federal Regulatory Provisions Relating to 
Approval of ITPs) and Master Response 8 (Permit Approval 
Criteria). Listed species are identified in AHCP/CCAA Section 
1.3.3.1 and discussed in AHCP/CCAA Section 3 and Appendix A. 

For unlisted species, “adequately covered” refers to any species 
that is addressed in an HCP as if it were listed pursuant to section 
4 of the ESA and addressed by HCP conditions that would satisfy 
Permit issuance criteria under ESA Section 10(a)(2)(B) if the 
species actually were listed. 63 Fed. Reg. at 8867. The Plan 
satisfies these requirements.  

The four unlisted covered species are identified in AHCP/CCAA 
Section 1.3.3.2, and are discussed in AHCP/CCAA Section 3 and 
Appendix A. As stated in the EIS (see ES-2 and EIS Section 1.2), 
the Services’ purpose and need for the proposed project: 

“is to respond to Green Diamond’s ITP and ESP 
application for incidental take authorization pursuant to 
an HCP /CCAA that provides protection and conservation 
to listed, proposed, and unlisted species and their habitats 
consistent with the requirements of Section 10(a)(1)(A) 



and Section 10(a)(1)(B) of the ESA.” 

Measures contained in the Operating Conservation Program 
(AHCP/CCAA Section 6.2) in nearly all cases will be applied 
programmatically across the Plan Area, although as discussed in 
AHCP/CCAA Section 7, may have neutral or less impact on headwaters 
unlisted covered species for which mobility is limited and downstream 
benefits are not realized. Benefits of the conservation measures for the 
unlisted covered species are discussed in AHCP/CCAA Section 7.5, and 
conclusions regarding the mitigation of impacts, provision of 
conservation benefits and avoidance of jeopardy are discussed in 
AHCP/CCAA Section 7.6. Further, the Plan is designed to meet the 
ESP/CCAA approval criteria for the unlisted covered species (see, e.g., 
AHCP/CCAA Section 1.4.1.2) by providing a conservation benefit in 
the form of measures that, if combined with appropriate measures 
applied on other necessary properties, would preclude the need to list 
such species in the future. Based on this “treatment” in the Plan and the 
underlying scientific studies (see, generally the Appendices in 
AHCP/CCAA Volume II), unlisted covered species are “adequately 
covered” in the Plan. Also, see Master Response 19. 

 
Response to Comment G3-146 

Regarding adaptive management in the Plan, see response to Comment 
G3-144. Thresholds or “triggers” for adaptive management are set forth 
in AHCP/CCAA 6.2.6.1, and are discussed in AHCP/CCAA Section 
6.3.6.1. Regarding the creation of habitat as mitigation, see response to 
Comment G3-141.The Services believe that the Plan, EIS and IA are 
consistent with the final Five Points Policy (June 1, 2000, 65 Fed. Reg. 
35242), including the guidance relating to adaptive management. 
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Response to Comment G3-147 

Regarding foreseeable changed circumstances (called “changed 
circumstances” in the Plan and IA) and unforeseeable changed 
circumstances (called “unforeseen circumstances” in the Plan and 
IA), see response to Comment G3-109. Regarding a new listing of 
a species that is not a covered species, see AHCP/CCAA Section 
6.3.9.7 and IA Paragraph 9.3. 

The purpose of the ESA Section 10 permitting process is not to 
compare conservation programs measure for measure, but rather to 
ensure that the criteria for issuing such permits are met, based 
upon site-specific, species-specific and activity-specific 
conditions. The Services believe each of the conservation plans 
cited in this comment meet Section 10 permit approval criteria, 
which are discussed in EIS Section 1.3 and Master Response 8, 
even though they may utilize different measures relating to 
adaptive management. The Services believe that the Plan, EIS and 
IA are consistent with the final Five Points Policy (June 1, 2000, 
65 Fed. Reg. 35242), including the guidance relating to adaptive 
management. 
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Response to Comment G3-148 

ESA Section 10 permit approval criteria for an ITP include the 
requirement that an HCP specify “what steps the applicant will 
take to minimize and mitigate such impacts.” 16 U.S.C.A § 
1539(a)(2)(A)(iii). The monitoring process includes (1) 
implementation monitoring (AHCP/CCAA Section 6.2.7) to 
evaluate and document Green Diamond’s implementation of and 
compliance with the provisions of the Plan, and (2) effectiveness 
monitoring (AHCP/CCAA Section 6.2.5), which focuses on 
tracking the success of the measures in the Operating Conservation 
Program. The Adaptive Management Program provides a 
mechanism to adjust the Operating Conservation Program as 
appropriate. See also AHCP/CCAA Appendix D, regarding 
specific protocols for effectiveness monitoring; AHCP/CCAA 
Sections 6.3.5 and 6.3.7 for additional discussion about Operating 
Conservation Program monitoring measures; AHCP/CCAA 
Section 6.3.6 for additional discussion about adaptive 
management; and Master Response 11.3 regarding these 
processes. 

 
Response to Comment G3-149 

See response to Comment G3-148.The Services believe that the 
Plan, EIS and IA are consistent with the final Five Points Policy 
(June 1, 2000, 65 Fed. Reg. 35242), including the guidance 
relating to monitoring. 

 




